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STATEMENT OF INTEREST OF AMICI CURIAE!

This brief brings to the Court’s attention the veeand experience aimici
curiag United States career foreign service diplomaigvant to this case’s
impact on U.S. foreign policy and, more generalyaiding and abetting liability
under the Alien Tort Statute. 28 U.S.C. § 13501({S”). Amicieach served in
the U.S. Foreign Service for more than 20 years.

STATEMENT OF THE ISSUES ADDRESSED BY AMICI

Amici herein submit that this case, in which the SouthicAf government
has expressly stated that the district court ia@propriate forum, does not
interfere with United States foreign policy tow&duth Africa.

More generallyamicifurther submit that continued recognition of liatyil
for aiding and abetting serious violations of umsadly recognized human rights
norms is consistent with, and indeed advances,for&ign policy interests. In so
doing,amicitake no position as to whether the Plaintiffs damonstrate that any
of the Defendants are liable under the appropaatmg and abetting standard.

INTRODUCTION AND SUMMARY OF ARGUMENT
Plaintiffs allege that the Defendants aided andtaber were otherwise

complicit in egregious violations of well-estabkeshhuman rights norms in

L All parties have consented to the filing of thigeh



apartheid South Africa. The Republic of South édriis now of the view that
[the Southern District of New York] is an appropeidorum to hear” this case.
Given this,amicirespectfully submit that there is no basis undeckvthis Court
could conclude that this litigation will have anggative effect on current U.S.
foreign policy toward South Africa that would wantalismissal.

Defendants argue that the Court must dismiss basée fact that the
Executive branch has submitted statements asséh@ghis case will interfere
with U.S. foreign policy. This Circuit’s prior appation of the Supreme Court’s
analysis inSosa v. Alvarez-Machaib42 U.S. 692, 733 n. 21 (2004), as well as
due regard for the independent role of the fedadatiary and for Congress’s
goals in adopting the ATS, all counsel againstgang a new abstention
doctrine, applicable only in ATS cases, that grédmésExecutive veto power over
individual cases.

Moreover, the consideration that Courts give todtxiwe foreign policy
prerogatives must, at a minimum, be grounded irecirealities. The statements

Defendants cite have been utterly superseded byteMeecause they were

? Letter from Jeffrey Thamsanga Radebe, MP, Minisfelustice and
Constitutional Development, Republic of South Adrito Judge Shira Scheindlin,
U.S.D.J., United States District Court for the $@uh District of New York,
conveyed September 1, 2009 (“Radebe Letter”).
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submitted some time ago, they do not reflect tioetfaat South Africa has
changed its position nor that this litigation haei substantially narrowed.
Furthermore, as statements of the prior Adminigtnathere is no basis to
conclude they even reflect current U.S. foreigngygpriorities. Under such
circumstances, reliance on these statements weuddlitrary, and certainly
would not be compelled by any principle of defeeet U.S. foreign policy.

Furthermore, this case should not be dismissedontyg grounds based on
purported interference with South African sovergygas South Africa now
disclaims any such interference.

Last, Defendants claim that there should neverndiagaand abetting
liability for assisting the acts of a governmertfiaél, because such liability
conflicts with U.S. foreign policy. In fact, holtty those who aid and abet
egregious violations of universal human rights rohable under the ATS
furthers U.S. foreign policy. Eliminating suchHdiaty would undermine U.S.
policy objectives and is not justified by conceaver any negative impacts that
such liability might have on foreign relations.

The United States has long been regarded as a igadér in its
commitment to universal human rights standardsraspect for the rule of law.

This is one of our greatest assets in our diplamatations. Our commitment to

3



the rule of law and to the punishment of those whimmit or abet gross violations
of human rights standards has been a hallmarkrfiooeign policy. The
credibility of that commitment will be underminedae eliminate ATS lawsuits
for aiding and abetting, which are a highly visitdel to hold accountable those
complicit in heinous acts such as genocide, criaggsnst humanity, war crimes,
rape and torture.

Our Government has spoken clearly about the needdore that U.S.
corporate entities comply with international hunnigyints obligations. With
respect to some countries with poor human rightsras, U.S. foreign policy
presumes that trade and investment will improvéipal conditions, an approach
sometimes referred to as “constructive engagemedoshplicity liability supports
and complements the effectiveness of that appraacte constructive
engagement is predicated on the notion that U.8peaies will promote respect
for human rights. The potential for liability fdtose companies that directly aid
and abet abuses creates incentives for compangesit@ly promote
liberalization, whereas without such liability, cpamies might continue to be
complicit in the very abuses constructive engagemsetiesigned to prevent.

U.S. foreign policy has many facets. One is tdinclingly criticize other

governments, including allies, that commit humahts abuses. However, even
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where we criticize another country’s governmentit®human rights practices, or
where an ATS claim is brought against one of itik@ns or against a corporation
allegedly complicit in abuses in that country, haao such actions have a
significant adverse impact on our foreign relatioAdl of us have diplomatic
experience in countries where we have engagedcim qiticism. Yet bilateral
diplomatic relations have continued, U.S. compahaes continued to invest, and
those countries have continued to cooperate orersait mutual interest.

There may, of course, be particular cases whel&ma ander the ATS may
be counterproductive to overall U.S. foreign polgnals. InSosathe Supreme
Court suggested that courts should, on a “casefsgdiasis, consider such
effects. 542 U.S. at 733 n. 21. We have confidemtiee capacity of the Courts to
weigh these considerations case-by-case, androsdi€ases where warranted.
The suggestion, however, tradt aiding and abetting claims can be precluded
based on alleged foreign policy consequences waudiérmine the very foreign
policy Defendants purport to advance.

ARGUMENT
l. Alleged conflicts with U.S. foreign policy do nojustify dismissal.
Cases brought in the United States by privategmmdo not limit the ability

of the Executive Branch to engage with foreign goweents. Other governments
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generally understand that private lawsuits ardLh8t Government actions.

Other governments do on occasion object to aspéactsr legal system. As
diplomats, it was our role to explain U.S. polioythe world, including how our
government functions and our constitutional sepamadf powers. It fell to us to
explain what may sometimes seem to other courttriee incomprehensible
requirements of the U.S. legal system. Natioeghl systems differ and at times
conflict. Our task was to promote resolution oftsdisputes, which often arise
from mutual misunderstanding. Mere differencesnforcement systems cannot
by themselves justify eliminating a valuable meahlsuman rights enforcement.
In any event, the ATS has not caused any greatdlicahan other laws to which
some foreign nations may object. Courts regulapyly U.S. law despite
objections from foreign nation€.g., Barclay’s Bank, PLC v. Franchise Tax
Board of Cal, 512 U.S. 298, 303, 324 n. 22 (199%aker Airways Ltd. v. Sabepa
731 F.2d 909, 935-36 (D.C. Cir. 1984) (where stagrants foreign plaintiffs right
to sue, U.S. interests override whatever foreigaerests may be infringed when
foreigner sues in U.S. courts against wishes @idor state).

Defendants assert that this case should be disinsséoreign policy
grounds “[flor two independent reasons”: case-dgedeference to the Executive

Branch and principles of international comity. Biaé Appellants (“BOA”) at 24.



Neither of these arguments makes sense in ligBbath Africa’s subsequent
statement that it does not object to this litigatioor does either argument accord
with other well established legal principles or IX@&eign policy concerns.

A. “Case-specific deference,i.e. the political question doctrine, does
not permit dismissal of this action.

1. There is no “independent” doctrine of case-spead
deference to the Executive Branch under which the
Executive can veto the application of a duly enactefederal
law.

Defendants assert that dismissal is required wreertee Executive asserts
that adjudication would impair the conduct of fgmrepolicy. BOA at 25. They
misreadSosaand decades of jurisprudence detailing the pragationship
between courts and the political branches

Sosasuggested idictathat “case-specific deference to the political
branches” is a “possible limitation” upon courtpbgng the ATS, and that courts
“should give serious weight to the Executive Brdaciew of the case’s impact
on foreign policy.” 542 U.S. at 733 n. 21. Thisut has already held that this
language refers to the well-established politieagdsiion doctrine Khulumani v.
Barclay Nat. Bank Ltd 504 F.3d 254, 261 (2d Cir. 2003&xcord id.at 263,citing

Whitemarv. Dorotheum GmbH & Co KGI31 F.3d 57, 69, 71 (2d Cir. 2005)

(determination of when and to what extent statedifm policy interests of the



United States should be accorded deference sheujgiided by application of
political question doctrine). Thus, thectain footnote 21did not create a new
federal common law doctrine that circumvents exgsseparation of powers
principles in ATS case<Cf. Reply Brief of Appellants Ford Motor Company and
International Business Machines Corporatitteply”) at 12-13.

The political question doctrine reflects the agpiate distribution of
powers between the judiciary and the political olees. Baker v. Cary 369 U.S.
186, 210 (1962). Accordingly, this Court could damiss, even if this case did
interfere with foreign relations, unless allBdikers requirements were mét.

Defendants’ claim that a courtustdismiss when the Executive deems a
case to be a political irritant, BOA at 27, wouliddermine the judiciary’s
independencesee Khulumanb04 F.3d at 263, n.14. Indeed, this Court has
already rejected Defendants’ argument, finding #8maExecutive assertion of the
political question doctrine “would not necessaphgclude adjudication.”
Khulumanj 504 F.3d at 263juotingKadicv. Karadzi¢ 70 F.3d 232, 250 (2d Cir.
1995);accordid. at 292 (Hall, J., concurring) (mere executive @ahnot control

disposition; separation of powers requires judictarconduct an independent

® Defendants argue the political question doctrovettie first time in their
reply, and do so in only a cursory manner. Replilafi 2.
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inquiry).*

Amicihave dedicated decades to the service of ExecBtaech foreign
policy. We have always, however, understood Exeeydower in this field to be
situated within a constitutional regime respecsegaration of powers, including
the role of the Judiciary. These bedrock demoxminciples can and must be
respected, in ATS and other cases, and do not oneour foreign policy.

2. Our Government’s existing statements do not suppb
dismissal.

The fact that the State Department says that actagd potentially pose
problems for the United States does not mean tlpaib®ment is asking for
outright dismissal. The State Department knows twask for dismissal in those
cases where there are insurmountable problemsawtrticular litigation.See,
e.g, Doe v. Exxon Mobil Corp473 F.3d 345, 354 (2007) (interpreting State

Department Letter “not as an unqualified opinioatthis suit must be dismissed,

* Courts ordinarily have the obligation to decideraperly presented case,
even where the controversy may potentially impedateign affairsw.S.
Kirkpatrick & Co., Inc. v. Environmental Tectoni&orp, 493 U.S. 400, 409-10
(1990). Courts cannot “shirk this responsibilitgn@ly because [a] decision may
have significant political overtonesJapan Whaling Ass’'n v. American Cetacean
Soc, 478 U.S. 221, 230 (1985), or because it may erabs foreign governments.
W.S. Kirkpatrick,493 U.S. at 409-10. Thus, it is “error to suppthee every case
or controversy which touches foreign relations begond judicial cognizance.”
Baker, 369 U.S. at 211.



but rather as a word of caution to the districtrtailerting it to the State
Department’s concerns”).

That aside, our Government’s existing statementsadaveigh in favor of
dismissal here, because they are obsolete anevarm.

a. The Government’s statements about the foreign
policy impacts of this litigation are obsolete.

Our Government has indicated that it may submi\a statement, which of
course would supersede those upon which DefendaigtsSeeBOA at 27-33;
Reply at 9. Even if, however, the United Statessdoot submit a new statement,
the prior statements provide no guidance.

The Court’s analysis of whether this case intedavegh U.S. foreign policy
must be grounded in a realistic consideration efdinrrent posture of the case and
its relationship to U.S. policy. Thus, in applyiBgker, courts must weigh “other
relevant facts” in addition to the Government'detaents. Khulumanj 504 F.3d
at 292 (Hall, J., concurring).

Here, other relevant facts make clear that thescamh which the
Government’s existing statements were submittedsh@@relationship to this
case’s present posture. Accordingly, the U.Sestahts do not support dismissal

underBaker. First, Defendants principally rely upon a U.&v@rnment argument
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that was predicated upon South Africa’s former @ogan to these cases. BOA at
28-29. Thus, it as irrelevant as South Africa’srier statements.

Second, the U.S. statements were submitted witfeotso radically
different complaints that included many more detentid and a far broader theory
of liability than is currently before the Courtadeed, it was the narrowing of the
complaints that apparently led South Africa to geits position. Radebe Letter
at 1-2.

Third, the statements were submitted by a prior iistration. We have
seen firsthand that our Government’s approachreda policy often changes
drastically from administration to administratiomdeed, the history of ATS
litigation has demonstrated that different admmaisbns may take radically
different approaches to the validity of ATS litigat in general, or to the
appropriateness of particular cas&we, e.g., In Re Estate of Marcos Human
Rights Litig, 978 F.2d 493, 500 (9th Cir. 1992) (“[The exece®} change of
position in different cases and by different adstir@tions is not a definitive
statement by which we are bound on the limits ©880.”). The briefs
Defendants cite tell the Court nothing about curt&i®. foreign policy.

In sum, reliance on statements that have beentedyutnooted by

intervening events would not reflect deference 18.Woreign policy.
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b. The Government’s statements about foreign
investment in the developing world are irrelevant ©
the issue of case-specific deference.

Defendants ask this Court to defer to ExecutivenBastatements that this
litigation may deter foreign investment in the depeng world, where such
investment might improve political and economica@itions. BOA at 30-33;
Reply at 10-11.Sosahoweverwas clear that foreign policy concerns must be
addressed on a “case-specific’ basis. 542 U.B3ain. 21. This is not a case-
specific argument and is therefore irrelevant is tontext. See Khulumanb04
F.3d at 262¢iting Sosa542 U.S. at 728analysis of collateral consequences of
recognizing a norm is distinct from whether adjadiicn of suit is barred by
political question doctrine).

Moreover, this emphasis on a “constructive engage&€happroach is
precisely the kind of foreign policy that often olgas from administration to
administration. The Court should not rely on apAdministration’s statement in
assessing current U.S. foreign policy. Regardess;i demonstrate below that

aiding and abetting liabilitpromotedJ.S. foreign policy, including constructive

engagementSee infraSection Il.
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B.  South Africa’s statement that the Southern Distrct of New York
Is an appropriate forum to hear this case precludesomity
dismissal.

Defendants argue that this case should be dism@seaternational comity
grounds because it interferes with the sovereigh§outh Africa. BOA at 33-40.
South Africa, however, has now made clear thasaglrees with Defendants.
There is no basis to dismiss this case in deferen8euth African sovereignty
when the democratically elected, sovereign govemimeSouth Africa believes
the district court to be an appropriate forum.

Even if the Court could ignore South Africa’s cuntr@osition in favor of its
prior statement, the views of foreign nations, @liggh important, are not
dispositive in a comity analysikhulumanj 504 F.3d at 263.The United States,
like every sovereign nation, has a substantial@stan regulating access to its
own courts.United States v. Davig67 F.2d 1025, 1038 (2d Cir. 1985). A
foreign nation’s effort to prevent a U.S. courtrfrapplying its own laws is
“facially obstructive” of U.S. sovereigntyd., and usurps U.S. judicial functions.
Laker Airways Ltd. v. Sabena, Belgian World Airiné31 F.2d 909, 939 (D.C.

Cir. 1984). This is especially true where a Ut&tuge (here the ATS) grants

plaintiffs the right to sue. “Our courts are noqueed to stand by while a [foreign

> Amicitake no position on the effect of the German letter
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nation] attempts to close a courthouse door thap@ss . . . has opened to
foreign[ers].” Id. at 936. In this circumstance, U.S. interests adenvhatever
foreign interests may be infringed when a foreigaers in U.S. courts against the
wishes of a foreign stateld. at 935. By deferring to foreign interests, a tour
would abdicate its responsibility to uphold thetsta. 1d. at 941, n. 121. Courts
may not undermine a statute to avoid a conflichviatreign law, since they lack
the authority to compromise statutorily createdsgiction. Id. at 953-55 & n.175.

In short, “[flederal judges cannot dismiss a casealise a foreign
government finds it irksome, nor can they . .lotaiheir rulings to accommodate
the expressed interests of a foreign nation thavieven a party.’Patrickson v.
Dole Food Ca.251 F.3d 795, 803 (9th Cir. 2001) (consideringethler federal
guestion jurisdiction existed). Instead, fedeualges “are bound to decide cases
before them according to the rule of laud”

More specifically, such an extraordinary delegatdithe judicial function
to a foreign government would conflict with the ijgas of the ATS. The very
essence of this statute is that it authorizes sfiersue for violations that occurred
abroad.E.qg.Filartiga v. Pena-lralg 630 F.2d 876 (2d Cir. 1980). The ATS (and
Torture Victim Protection Act (“TVPA”), 28 U.S.C. 8350 note) “express]] a

policy favoring receptivity by our courts” to suftsr torture and summary
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execution.Wiwa v. Royal Dutch Petroleum €826 F.3d 88, 105 (2d Cir. 2000).
Looking to foreign governments for permission togaed in an ATS suit
“invit[es] frustration of the purposes of interratal law by individual states.”
Filartiga v. Pefa-Irala 577 F. Supp. 860, 863 (E.D.N.Y. 1984).

In sum, it is not uncommon for a foreign state ligeot to a particular case.
Foreign governments, however, cannot create thenpat for abstention in an
ATS suit by merely writing to a U.S. official orlsmnitting their views to a court.
As noted above, governments typically understaatighivate suits are not the
acts of the U.S. Government; sometimes it fallsnupgds. diplomats to explain the
role of the Judiciary in our legal system. Sudlwmstances, however, do not
permit Courts to ignore that role.

[I.  Complicity liability supports U.S. foreign policy and should not be
abolished.

Defendants argue that the mere existence of priiadigity for abetting the
commission of egregious human rights violationgbyernment actors would
result in harmful foreign policy consequences, drad the Court therefore should
refuse to recognize that any such liability exidB©A at 48; Reply at 16. This
Court, however, has already recognized in this taatea plaintiff may plead

aiding and abetting liabilityKhulumanj 504 F.3d at 260, and rejected the claim
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that “collateral consequences” preclude such ligbild. at 262, n.12accord id.
at 289 (Hall, J., concurring). Nonethelessiici herein demonstrate that aiding
and abetting liability supports U.S. foreign polizy promoting human rights and,
more specifically, constructive engagement.

Regardless, abolishing aiding and abetting liabiitunnecessary to
prevent the possibility of unwanted effects on iigmepolicy in individual cases.
As noted above, established doctrines allow Canta case-by-case basis to
permit ATS suits to proceed where warranted, wisenissing cases thought to
exceed the Judiciary’s proper role. There candodispute that precluding
complicity liability would bar at least some ATSaohs that do not even
potentially interfere with U.S. foreign policysee NCGUB v. Unocal Cor[d.76
F.R.D. 329, 362 (C.D.Cal. 1997) (State Departm@mntiag that “at this time”
adjudication of ATS case involving allegations taa€alifornia oil company was
complicit in forced labor and other abuses oniitgget in Burma would not
interfere with U.S. foreign relations).

A. Aiding and abetting liability furthers the U.S. foreign policy
priority of promoting respect for human rights.

Defendants assume that every case that involvesealmommitted by

® As noted above, Defendants’ reliance on statensriimitted by a prior
Administration makes little sense.
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officials of a foreign government, even where tffecial or the government is not
a party, necessarily harms U.S. foreign policy. AB&d 49. Courts, however, may
not dismiss cases simply because they may embdora@sgn governmentdV.S.
Kirkpatrick, 493 U.S. at 409-10.

In any event, liability for abettors of abuse suppoather than hinders U.S.
foreign policy. Under U.S. law, “a principal ga#lthe foreign policy of the
United States shall be to promote the increasedreasce of internationally
recognized human rights by all countries.” 22 G. 2304(a)(1).

This commitment is reflected in many aspects of. gddicy. For example,
an honest, public assessment of the human rigbésd®f other countries is a
statutory feature of U.S. foreign policy. Congrhas directed the State
Department to comprehensively review and reportatyon the status of
internationally recognized human rights in virtyadhery nation in the world. 22
U.S.C. 88 2151n(d); 19 U.S.C. § 2464. Accordinfy,nearly 30 years, the State
Department has issued “Country Reports” on hungintsipractices. These
reports are a widely cited authority on human sgbriactices worldwide.

Numerous U.S. laws condition foreign developmeatusity and

investment assistance and trade benefits on congeliaith internationally
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recognized human rightsin particular, the United States sanctions ohkadids
aid from various organizations and individuals thigtand abet human rights
violations. For example, the U.S. conditions aartanding to the Colombian and
Indonesian militaries on their suspending and mwotseg military members who
aid or abet militia groups. Pub. L. No. 108-7 §8&#6(2), 569 (2003). The U.S.
also withholds funds to any government if it “hadea or abetted. . in the illegal
distribution, transportation, or sale of diamondsed in” Sierra Leoneld. at §
570(a). Similarly, U.S. law condemns the role ofi&n in abetting and tolerating
slave trading. Sudan Peace Act, Pub. L. No. 107-84%1)(C), 50 U.S.C. § 1701
note.

In 1992, Congress passed the Torture Victim Pratedct, which
expanded the possibility for suits in U.S. coudswiolations of international
human rights law. In signing the TVPA, Presideeb@e Bush explained:

In this new era, in which countries throughoutwueeld are turning to

democratic institutions and the rule of law, we tnaaintain and strengthen

our commitment to ensuring that human rights aspeeted everywhefe.

The drafters of the TVPA explicitly confirmed thatontemplated liability for

" See, e.¢g22 U.S.C. 88 2151n(a) (development assistan@e)).3.C. §
2304(a)(2) (security assistance); 7 U.S.C. 8 17@3({provision of agricultural
commodities).

8 Statement on Signing the Torture Victim Protectam of 1991, 28
Weekly Comp. Pres. Doc. 465 (March 12, 1992).
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those “who ordered, abetted, or assisted in thar@at S. Rep. No. 1, 249, 102d
Cong., 1st Sess. (199Hccord Cabello v. Fernandez-Lario402 F.3d 1148,
1157-58 (11th Cir. 2005) (TVPA includes abettirapiiity).

The ATS is one of the tools in the United State&rall efforts to promote
compliance by government officials and private exteith fundamental human
rights standards. U.S. courts have allowed caspsotceed only for the most
serious of human rights violations involving grgdg/sical abuse, such as torture,
summary execution, genocide, war crimes, and deaamces. These abuses
have been widely condemned internationally and I8 Ebreign policy for

decades. Particular ATS cases can serve to remfdsS. foreign policy’

° See e.gKadic, 70 F.3d at 236 (genocide, war crimeb);re Estate of
Marcos Human Rights Litig25 F.3d 1467, 1475 (9th Cir. 1993) (torture,
execution, disappearancé€jlartiga, 630 F.2d at 878 (torture).

19 Cases involving corporate complicity have helpeddabout important
resolutions for human rights victims. For exampletims’ lawsuits helped make
possible the historic agreement the United Stategetl in 2000 with the German
Government and companies to compensate Holocaaistiare laborers. After
negotiating that agreement, then-Deputy SecreftattyeoTreasury Stuart Eizenstat
said: “It was the American lawyers, through th&daits they brought in U.S.
courts, who placed the long-forgotten wrongs byn@er companies during the
Nazi era on the international agenda. . . . Witlguestion, we would not be here
without them.” Remarks of Deputy Secretary of Tneasury Stuart E. Eizenstat
at the 12th and Concluding Plenary on the Germaméation, LS-774 (July 17,
2000)available athttp://www.ustreas.gov/press/releases/Is774.htimil&ly,
Business Weatoted that a settlement Doe v. Unocalvas “A Milestone For
Human Rights.” Paul Magnusson, “A Milestone For HumRights,"Business
Weekat 63 (January 24, 2005). The Plaintiffs had ateynocal was complicit in
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Indeed, the ATS was designed to respond to “[t}faiers’ overarching
concern that control over international affairsvested in the new national
government to safeguard the standing of the UrStates among the nations of
the world.”Filartiga, 630 F.2d at 885. The Framers enacted the ATigstharge
the new nation’s legal and moral duty to complyhwitternational law. Anne-
Marie Burley, The Alien Tort Statute and the Judiciary Act of 478 Badge of
Honor, 83 Am. J. Int’l. L. 461 (1989). This duty incled ensuring that
“[individuals who flouted international law woulthd no quarter in the United
States.”Id. at 487. The concerns animating passage of therAif@in as
important to U.S. foreign policy today as they wiren.

Our experience as diplomats leads us to concurersapport for prudent
application of the ATS expressed by the State astick Departments in a joint
amicusbrief inFilartiga. There, the Government emphasized that to fail to
recognize a claim involving violations of well-dedéid, universally recognized
norms “might seriously damage the credibility of oation’s commitment to the
protection of human rights.” Memorandum for thetdad States as Amicus

Curiae,Filartiga v. Pena-Iralg 630 F.2d 876 (2d Cir. 1980gprinted in19

abuses committed by the Burmese military on beatfdlfnocal’s pipeline project,
and the settlement compensated the Plaintiffs aoeiged money for a fund to
improve living conditions, health care and educatiothe pipeline regiond.
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[.L.M. 585, 604 (1980) (citations omitted). Thersais true of aiding and abetting
liability. Drastic curtailment of ATS liability t@reclude accountability for those
who aid and abet serious human rights abuses cmaldrmine American foreign
policy by causing other nations to question thergjth of our commitment to
human rights.

B. Holding accountable corporations complicit in thecommission of
human rights violations furthers U.S. foreign polig.

1. The United States has a core interest in ensugrthat U.S.
corporate entities comply with international humanrights
obligations in their conduct abroad.

As the State Department notes, “promoting corpaateal responsibility
around the world contributes to the U.S. foreighqgyogoals of democracy
promotion, free trade, international development| human rights™

When U.S. companies operate overseas, their acedliest upon the
United States as a whole. Our standing as a viealder and our commitment to
human rights are diminished if we allow our citigemcluding our corporate
citizens, to commit or assist in the commissiohwian rights violations with
impunity.

Not long ago, the United States State Departmegéther with the United

Kingdom, established the Voluntary Principles ooy and Human Rights,

1 U.S. Department of State website, http://www.stgte/g/drl/lbr/.
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which provide guidelines for companies in the eotixee industries for
“maintaining the safety and security of their opieras within an operating
framework that ensures respect for human rightsfamdiamental freedoms?’
Promoting these Principles remains the officiaigobf the United Stat€e's. In
announcing those principles, the then-SecretaBtate noted that they
“demonstrat[e] that the best-run [oil and mininghganies realize that they must
pay attention not only to the particular needshefrtcommunities, but also to
universal standards of human rights, and that dresbing these needs and
standards there is no necessary conflict betwegit pnd principle.**
The Assistant Secretary for Economic and Busind&sra elaborated:
U.S. companies are models overseas for the kilhdigihess practices we
encourage others to adopt. Therefore, it is godaanly for American
business, but also for the global investment clnthat American firms be
the best corporate citizens possible. . . . Moragrehensive risk

assessments, guidance on interactions between ocoss@nd host
government security, and best security practicecantral to any

12\/oluntary Principles on Security and Human Righisited States
Department of State (Dec. 19, 2000) at 1.

13 U.S. Department of State website,
http://www.state.gov/g/drl/Ibr/vp/index.htm.

1 Remarks of Secretary of State Madeleine K. Allimess Briefing,
(December 20, 2000), Washington, D.&uailableat
http://secretary.state.gov/www/statements/2000/@01Atml.
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investment climaté&

We agree with this assessment.

Our experience has not shown ATS litigation overplst 20 years to deter
investment by U.S. businessdst. BOA at 50. The U.S. courts have not allowed
“abusive” litigation, the number of lawsuits to ddtas been small and businesses
have continued to invest overseas. Our undersignsgithat a corporation may be
held liable only if it provided direct and subsiahassistance in the commission
of violations of universally recognized human rigthbrms'® This liability is
necessary to ensure that U.S. multinational cotmora will not sully our nation’s
reputation through complicity in such violationagdahat if they do, our reputation

will not suffer the further damage that would reésiubur legal system afforded

> E. Anthony Wayne, Assistant Secretary of StateEfmsnomic and
Business Affairs, Announcement of "Voluntary Prples on Security and Human
Rights," U.S. Department of State (December 200280ailableat
http://www.state.gov/www/policy remarks/2000/0012@@yne_principles.html
(emphasis added).

16 Accordingly, the concern expressed by the Goventitwethe district
court that potential ATS liabilityfobr operating in a countryvhose government
implements oppressive policies will discourage Wa®d other foreign)
corporations from investing in many areas of theetlgping world” is inapposite.
Statement of Interest of the United States, Oct@@ef003 Letter from William
Taft IV, Legal Adviser, U.S. Department of StateéSisannen Coffin, Esq., U.S.
Department of Justice at 3 (emphasis added).
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impunity '

2. Aiding and abetting liability furthers constructive
engagement.

With respect to some (but not all) repressive reginthe United States has
adopted a policy of “constructive engagement,” \ipcesumes that responsible
investment by U.S. companies will promote democieaay respect for human
rights!®* Defendants claim that aiding and abetting ligpilill deter investment

and interfere with constructive engagement wheedils. chooses to pursue that

" Nor is there any merit to the argument that AESility will put U.S.
corporations at a competitive disadvantage. diuisious, at best, to suggest that a
U.S. corporation is less likely to win foreign caatdts because the ATS allows
liability for aiding in gross human rights abuskeattforeign competitors would
only face if they are subject to personal jurigdictin the U.S. Even if this were
the case, however, the same argument was advagaetithe Foreign Corrupt
Practices Act of 1977, 15 U.S.C. 88 78datlseq(FCPA), which prohibits U.S.
companies from winning foreign contracts by engggmbribery or corruption.
Just as the FCPA was a reflection of the valugeefule of law and transparency
that American foreign policy promotes, ATS lialjlreflects the value of respect
for human rights that is also a cornerstone of difomacy. Both our policies
and our values suffer if we permit U.S. corporagiom emulate the worst practices
of foreign companies.

18 In others, such as Burma, U.S. foreign policy pness that vigorous
economic sanctions best promote democra&seExec. Order No. 13047, 62 Fed.
Reg. 28301 (May 22, 199fanning all new investment in Burmaktended by
Notice of Continuation of the National EmergencyhnwRespect to Burma, May
17, 2005available at
http://www.whitehouse.gov/news/releases/2005/0526Q7-8.html. Amici take
no position on whether either approach is effeabivevhich approach works best
in general or with respect to any particular nation
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approach. BOA at 30-31, 50. As noted, the premhiaeabetting liability will
deter investment is unwarranted. Further, ATSliigtdfor companies complicit in
abusesupportsconstructive engagement by enhancing the mecharntsmugh
which such engagement is presumed to work. Thampbcity liability facilitates
U.S. foreign policy in those countries in which theecutive has chosen a
“constructive engagement” approach. Converselystactive engagement is
unlikely to work well if legal institutions in thenited States allow U.S.
multinationals to abet abuses. Tort liability, mararly liability for complicity
under the ATS, serves this function.

To understand how aiding and abetting liabilityreases the effectiveness
of economic engagement as a tool to promote hurghtsrand democracy, one
must consider the mechanisms by which investmesditsto accomplish this
result. According to advocates of constructive gegaent, U.S. investment in
countries with repressive regimes promotes hungrigiin a number of ways.

First, the argument posits that U.S. corporatioitisimpart democratic
values to government officials and private citizearsd that contact with Western
business promotes greater integration of repressyienes into the world

community and thus further increases such regimgsosure to Western valugs.

19 Craig ForceseGlobalizing Decency: Responsible Engagement inran E
of Economic Intergration5 Yale Hum. Rts & Dev. L.J. 1, 5-6 (2002);
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Second, proponents argue that regimes with econtesito Western
governments will seek to maintain those ties amnd thill act to promote their
reputation through political liberalizatich.Third, investors purportedly will
demand respect for the rule of law so that dispwitde resolved fairly!

To the extent these mechanisms work, ATS compll@tyility increases
their effectiveness. As a threshold matter, siadhlity ensures that engagement
truly is “constructive.” Engagement that invohasmplicity in abuses cannot be
considered “constructive,” because it supports/grg abuses that a constructive
engagement policy seeks to end. Moreover, a catiporthat abets human rights
abuses will not impart democratic values; evehattempts to do so, its
complicity in abuses will demonstrate that it ig serious about any statements it
might make concerning democracy or human rightgthiermore, corporations

complicit in abuses will generally have little imt&ve to take any action that

USA*Engage, “Economic Engagement Promotes Freedawvailable at
www.usaengage.org/archives/studies/engagement.ktank B. Baker Flying
Over the Judicial Hump: A Human Rights Drama FestgBurma, The
Commonwealth of Massachusetts, the WTO and tha&edeurts 32 Law &
Pol'y Int'l Bus. 51, 81 (Fall 2000); Unocal Corf@usiness and Human Rights
available athttp://web.archive.org/web/20050426005828/http:Ammnocal.
com/responsibility/humanrights/hr4.htm (corporaigamomote respect for human
rights by raising human rights issues in businesstings with government ).

20 Baker,supra at 80-81; 85.
2L USA*Engagesupra
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might actually encourage reform, since such cotpmra have strong self-
interested reasons to prefer the stability of goarce by their autocratic partners
over the uncertainty of democratizatin.

Thus, where Congress and/or the Executive haverdieted that
constructive engagement is the most effective pdbc encouraging respect for
human rights in a given nation, ATS complicity li&tlp serves a vital role in
supporting that policy, by ensuring through factapc adjudication that
corporations that subvert constructive engagemgaidng and abetting rights
abuses can be held accountable. This kind of fa@tiSc inquiry is a role
uniquely suited to the Judiciary.

The district court irDoe v. Unocal Corp963 F. Supp. 880 (C.D. Cal.
1997), recognized precisely this point. Therepigompany allegedly complicit
in abuses committed by the Burmese military asdehat adjudication of
Plaintiffs’ claims would interfere with U.S. foreigpolicy, because Congress had

recently permitted the President to prohibit newestment in Burmald. at 892,

2 A company in a business partnership with a reginthat has been
complicit in its abuses has an enormous stake intenaing thestatus quo
Democratization might bring to power not only oppots of the regime, but
opponents of the company. A democratic oppositioald not be likely to look
kindly on the company’s involvement with the pasgime’s abuses, and might
seek to hold the company to account for its actiddemplicit corporations are
not likely to press for respect for the rule of Javhich might serve to end their
own impunity.
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895 n.17.According to Unocal, Congress, in not banning taxisinvestment,
demonstrated an official U.S. policy of refrainifngm taking steps “that might
serve only to isolate the Burmese Government$l€RC] and actually hinder
efforts toward reform.”ld. at 894, n.17 (bracket in original).
The district court, however, properly rejected tagument. It held:
Even accepting the Congressional and Executivesas as Unocal
frames them, the coordinate branches of governheearg simply indicated
an intention to encourage reform by allowing comesaifrom the United
States to assert positive pressure on SLORC thrtheghinvestments in
Burma. . . . Plaintiffs essentially contend thaiodal, rather than
encouraging reform through investment, is knowirtgking advantage of
and profiting from SLORC'’s practice of using fordethor and forced
relocation, in concert with other human rights &tans . . . to further the
interests of the Yadana gas pipeline project. Wiaatthe Court’s final
decision in this action may be, it will not reflemt, undermine or limit the
policy determinations made by the coordinate brasahith respect to
human rights violations in Burma.
Id. at 895, n.17. Companies that aid and abet abase®tbe said to promote
democracy or human rights; they inhibit construstngagement.
Perhaps the most famous attempt to differentiati@d®n “constructive”
and harmful engagement, the “Sullivan Principld&strates the wide gulf
between complicity in human rights abuses and ticoystructive” engagement.

Created as a voluntary code of conduct for corpmmatin apartheid South Africa,

the Sullivan Principles required companies not @alfeliminate all vestiges of
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racial discrimination” in their employment, butal® “[s]Jupport the ending of all
apartheid laws.” The (Sullivan) Statement of Ppfes (Fourth Amplification),
Principle I, I1, 1ll, VI, (November 8, 1984)eproduced irSullivan Principles For
U.S. Corporations Operating in South Africa, 24NML1464, 1496-99 (1985).
Thus, the Principles recognized that a construlgtieegaged corporation not only
does not abet serious human rights abuses sugiagbed, it actively opposes
them. Many corporations might fall in between ther engaging in conduct that
promotes constructive change nor assisting abusésnight lead to ATS
liability.#* A corporation that is complicit in human rightsuabs, however, is not
a constructive presence.

ATS cases against corporations typically involvepanies that allegedly
abet abuses committed on their behalf by repreggvernment security forces.
E.g. Unocal Corp.963 F. Supp. 88@Bowoto v. ChevronTexac812 F.Supp.2d
1229 (N.D.Cal. 2004). The possibility of aiding aadaktting liability forces
companies to engage their government partnersaatxhe kind of dialogue the
constructive engagement model contemplates.

A corporation that knows it can be held liable daing and abetting will

have every incentive to tell its government parthat it will not tolerate human

23 Amici do not to suggest that merely failing to oppogeeassive policies is
actionable under the ATS.
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rights violations on its project and to adopt sategls to limit the opportunity for
government officials to commit such abuses. Ingdeethpanies will explain to
government officials that the U.S. legal systend(emernational law) forbid
complicity in human rights violations; that victimge entitled to present evidence
in court before a neutral decision-maker who wdtile their case in accordance
with the rule of law rather than the will of thevgmnment; and that if those
victims can prove their allegations they will beited to redress. Thus, ATS
aiding and abetting liability ensures corporatianié not only explain democratic
values and institutions to officials of repressiaernments, but will also
demonstrate by refusing to assist in abuses tbaetiialues and institutions are
not merely aspirations, but actually govern theduat of members of democratic
societies, including corporations.

Companies will also convey to government officidlat if government
security forces engage in abuses on behalf ofadhgany, those abuses will
become known in the United States. In this sgpsintial liability strongly
supports the constructive engagement rationalepthsits that nations will seek to
improve their reputations.

Merely investing in a country that has an authoataregime is not

sufficient for liability. Companies willing to tetheir government partners that
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they will not be complicit in abuses will rarely be deterred from investing. That
dialogue, however, is exactly what “constructive” engagement requires.
CONCLUSION

Our experience as diplomats for the United States leads us to conclude that
this case will not adversely affect U.S. foreign policy toward South Africa and that
aiding and abetting liability under the ATS supports U.S. foreign policy. Amici
respectfully submit that this Court should not reverse the district court’s finding
that this case is justiciable, nor should it preclude the availability of aiding and

abetting yliability.
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