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                        Chevron, facing a landmark lawsuit in Lago Agrio, Ecuador, over pollution left in the Amazon by its predecessor, Texaco, has increasingly gone on the offensive against the Amazonian communities bringing the lawsuit.  Chevron has accused the plaintiffs, their lawyers and supporters of all manner of dirty tricks, and even denounced the awarding of the Goldman Environmental Prize to the two leading Ecuadorian lawyers.  The plaintiffs in turn allege that Chevron’s personnel have admitted tampering with evidence, and that Chevron hired a convicted drug trafficker to attempt to entrap the presiding judge in a bribery scheme,  among other things.

But on Tuesday Chevron’s efforts to discredit the case reached a new level, as Chevron sued the Ecuadorian plaintiffs themselves in federal court in New York, accusing them of fraud, interfering with contracts, trespass, unjust enrichment, and conspiracy.  Chevron has also levied even more serious charges against the lawyers, expert witnesses and affiliated organizations, accusing them of racketeering under the Racketeer Influenced and Corrupt Organizations Act (RICO).

Most of Chevron’s allegations arise out of a court-appointed expert report in Ecuador, over which the plaintiffs allegedly had improper influence, and various statements by the plaintiffs’ lawyers and allies which Chevron contends are false and are calculated to force Chevron into a settlement.  I have no idea whether there is any truth to Chevron’s allegations, though it wouldn’t surprise me if some of what has happened in the Ecuadorian court proceedings would seem unusual or even outrageous by US standards.  Indeed, the plaintiffs themselves originally filed this case in New York, and wanted to litigate in the US–they didn’t want the case moved to Ecuador because they feared the court system was subject to political influence and not up to the task of hearing a case like this.  (At one stage when the case was in the US, ERI filed an  amicus brief supporting the plaintiffs.)

But three extraordinary things jumped out from my quick look at Chevron’s complaint.  First, while Chevron seeks orders that would prevent the plaintiffs from enforcing any judgment against them, nothing in their complaint establishes that Chevron is not responsible for environmental damage in the Ecuadorian Amazon.  What Chevron is trying to do is to use alleged misconduct by the plaintiffs’ lawyers to absolve them of any responsibility; a sort of judicial get-out-of-jail-free card.  In fact, Chevron probably can’t ask the US court to decide whether they’re responsible for the environmental damage–the plaintiffs filed that case in New York fifteen years ago, and it was Chevron (or Texaco, at the time) that successfully moved it to Ecuador.  One telling fact here is that Chevron only sued some of the plaintiffs’ lawyers–they did not, for example, sue Patton Boggs, which is now heading up the U.S. team supporting the Lago Agrio litigation.  That seems like an acknowledgement that the Lago Agrio litigation itself is not fraudulent, even if Chevron thinks some of the tactics employed by some of the lawyers have been.

Second, Chevron admits that it doesn’t even have any evidence that the plaintiffs themselves had any part in the allegedly fraudulent conduct, but simply alleges that they might benefit from it: “Whether or not the individual Lago Agrio Plaintiffs were or are aware of the fraud… [they] cannot benefit from the fraud and corrupt conduct ostensibly perpetrated on their behalf.”  That’s usually not enough to sue someone over, especially before they actually have benefited.  And it doesn’t at all explain why Chevron has named the plaintiffs themselves as defendants on claims of–you guessed it–fraud.  Chevron needs the plaintiffs in the case because just suing the lawyers (i.e., the people who are allegedly responsible for the misconduct) won’t get them a ruling that prohibits the plaintiffs from enforcing a judgment against Chevron, but the complaint against them is pretty thin.  (Arguably, so is the case for jurisdiction in New York over Ecuadorians litigating a case in Ecuador.)

Third, Chevron has put the lawsuit in front of a judge who apparently suggested that Chevron should file it.  I don’t know Judge Lewis Kaplan, and I have no idea if he’s biased or not.  But Judge Kaplan did preside over two earlier cases filed by Chevron seeking discovery from the filmmaker who made the documentary “Crude” and from one of the plaintiffs’ lawyers himself, and issued rulings favorable to Chevron.  Chevron’s own complaint states that in one of these hearings, Judge Kaplan stated, after summarizing his view of the evidence: “Now, do the phrases Hobbs Act, extortion, RICO, have any bearing here?”  Whether Judge Kaplan’s earlier decisions were correct or not, it certainly looks bad to have him presiding over a case that he suggested should be filed–it could give the kind of appearance of impropriety that the judicial system is supposed to avoid.  Furthermore, in order to put the case in front of Judge Kaplan, Chevron used a “related cases” mechanism–they suggested that the case was related to the two other discovery cases.  But they also said that no similar case had ever been filed in New York, which ignores the fact that the original case filed by the plaintiffs was in the same court.  Acknowledging that might have led to the case being assigned to a different judge, however–possibly Judge Jed Rakoff, who presided over the original case.

For me, the take-home message is that, regardless of whether any (or all) of what Chevron alleges is true, it doesn’t (or shouldn’t) absolve them of their responsibility to clean up the mess in Ecuador, and it doesn’t give them any reason to proceed against the Lago Agrio plaintiffs themselves.  If I were representing the Lago Agrio plaintiffs, my first response would be to seek dismissal of the plaintiffs from this case and probably to seek sanctions against Chevron’s lawyers–filing a complaint that admits that there’s no evidence they engaged in fraud, yet sues them for fraud anyway, is a pretty dubious tactic, even for Chevron.
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